
 

 

 

 
 

 
 
       

       GLP – PMC – 

Guideline for 
Negotiating 

Indigenous Land Use 
Agreements 

for the delivery of public 
infrastructure (other than public 

housing) 
on Indigenous land 

Version 1 

Endorsed 
by Property Management Committee, Queensland Government 



 

 
 

 

 

 

 

 

 

 

 

 

 

 
  

 
 

Table of Contents 

Table of Contents _____________________________________________________2
 

Version history _______________________________________________________3
 

Purpose_____________________________________________________________4
 

Rationale____________________________________________________________ 5
 

Policy ______________________________________________________________8
 

Guidelines for negotiation of an Indigenous land use agreement _________________ 8
 

Pre-conditions and approval for compulsory acquisition of native title on Indigenous 


Compensation methodology for impact on native title _________________________12
 

land __________________________________________________________________ 11 


Review of Policy __________________________________________________14  


Appendix 1 - "Good Faith" behaviours ______________________________ 15 


Appendix 2 - Guidelines for Best Practice Flexible and Sustainable Agreement  

Making _________________________________________________________ 17 


Responsibilities______________________________________________________31 

Definitions _________________________________________________________32 

References _________________________________________________________34 

Legislation _________________________________________________________35 

2 



 

 
 
 

Version history  


Version Date Comment 
1 5 October 2011 New policy 

3 



 

 

  

  

  

 
  

 

 

 

 

 

  

 
 

 

 Purpose 

To ensure that a consistent approach is taken by all State agencies –  

(a) in negotiating Indigenous Land Use Agreements for delivering public 
infrastructure (other than public housing) on Indigenous land in terms of 
conducting negotiations, native title compensation and payment of 
consideration; and 

(b) in relation to the compulsory acquisition of native title and non-native title 
interests on Indigenous land. 

This policy establishes: 

(a) processes for how a State agency conducts negotiations before referring 
matters to the Program Office (including behaviours, attitudes and practices 
that a State agency should demonstrate when negotiating with the native title 
party); 

(b) the upper limit of compensation that a State agency may offer to pay a native 
title party under an Indigenous Land Use Agreement for the provision of 
public infrastructure on Indigenous land; 

(c)	 a further amount, by way of additional consideration, that a State agency may 
also offer to pay a native title party by way of an incentive for entering into the 
Indigenous Land Use Agreement within four months; and 

(d) that the State agency can not commence actions to compulsorily acquire all 
interests in the required part of the Indigenous land unless and until an 
Indigenous land use agreement is attempted to be negotiated and approval is 
provided by the Property Management Committee. 

Some key words used in this policy are defined under “Definitions”.   
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Rationale 
Responsibility of the State for provision of public infrastructure 

The State is responsible, through its various agencies, for the provision of public 
infrastructure on Indigenous land in both a timely and cost effective way. 

Public infrastructure includes such things as buildings and infrastructure required to 
deliver government services including, for example, hospitals, schools, public 
housing and police stations.  

NB. This Guideline does not cover public housing.  Public or social housing is 
specifically dealt with in the whole of government native title approach for the delivery 
of public housing and other government infrastructure on Indigenous land.  Refer to 
the attached flowchart. 

Indigenous land 

Indigenous land is land set aside for the benefit of Aboriginal or Torres Strait Islander 
people under various pieces of legislation. 

In some communities, the land is granted under a Deed of Grant in Trust for the 
benefit of Aboriginal or Torres Strait Islander people.  In other communities, the land 
is reserved for the benefit of Aboriginal or Torres Strait Islander people.  The Aurukun 
and Mornington Island Shire communities have legislative leases under the Local 
Government (Aboriginal Lands) Act 1978. 

All of these lands are able to be transferred or granted in a special form of freehold 
under the Aboriginal Land Act 1991 or the Torres Strait Islander Land Act 1991. This 
legislation allows entities to hold the land on behalf of the Aboriginal people or Torres 
Strait Islanders particularly concerned with the land.  Transfer and grants of some of 
this land has already occurred. 

In all of the above circumstances, a corporate entity or land holding body (a trustee) 
is entrusted with holding and making decisions about the land for the beneficiaries.  
This trustee may be the local Indigenous shire council, a land trust, a registered 
native title body corporate or an Indigenous corporation. 

Exclusive native title rights and interests may continue to exist on all of these lands. 
The Native Title Act provides that native title holders are entitled to just terms 
compensation for any loss, diminution, impairment or other affect on their native title 
rights and interests *. The compensation amount may either be agreed or be the 
outcome of a compensation claim made in the Federal Court of Australia.  However, 
the Native Title Act requires that for an Indigenous Land Use Agreement that the 
compensation is agreed and the terms of the agreement be set out in the Indigenous 
Land Use Agreement. 

Engagements required for provision of public infrastructure 

Where State agencies wish to construct public infrastructure on Indigenous land two 
separate engagements may be required to obtain access to the required land -  

(a) engagement with the trustee to obtain an appropriate tenure (a trustee lease 
usually between 30 and 40 years in length) over the land from the trustee, e.g. the 
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Indigenous council. This will involve negotiating the terms or conditions of the trustee 
lease, including the annual rent; and 

(b) engagement with the native title party to ensure that the land or resource dealing 
(the future act) required to permit the public infrastructure is valid in relation to native 
title. This engagement can take the form of a notification and invitation for 
comments, consultation or negotiation in the form of an Indigenous Land Use 
Agreement. 

In the case of land that has been transferred or granted the native title party may also 
be the trustee for the land.  Nevertheless, State agencies will still be required to have 
the two separate engagements regarding the use of the land (rent for the trustee 
lease) and native title.  

As part of the engagement, rent and native title compensation must be considered. 
Currently, where State agencies are seeking a trustee lease on Indigenous land, they 
are required to use a standard terms trustee lease document with a minimum rental 
of $6,000 per annum for the use of the land. Whilst native title compensation (for the 
effect of an act on native title) is payable for all future acts, it is only where an 
Indigenous land use agreement is the mechanism used for native title validity that 
compensation must be dealt with upfront.  In all other cases, payment of 
compensation is dependant upon a native title compensation application being made 
by the native title party and a determination being made as to its quantum.  

A key issue, in relation to settling on a native title compensation amount, is that 
currently there is no Court decision on the value of native title. 

Recently the State has taken a more consistent approach to lease arrangements 
(rent, terms and conditions) on Indigenous land but, until now, not in relation to native 
title consent arrangements under Indigenous Land Use Agreements, including 
compensation amounts. 

Section 24JAA of the Native Title Act and Indigenous Land Use Agreements 

Prior to the commencement, in late 2010, of section 24JAA of the Native Title Act, 
the majority of public infrastructure required an Indigenous Land Use Agreement.  
However, that is no longer the case as section 24JAA of the Native Title Act provides 
for a four month notification and consultation process to enable the timely delivery of 
essential government infrastructure (health, education, emergency services and 
police). Section 24JAA has a limited life span and will no longer have force after 15 
December 2020 , after which public infrastructure will again require an Indigenous 
land use agreement. 

A whole of government native title approach for the provision of public housing and 
other government infrastructure on Indigenous land is set out in the attached 
flowchart. Based upon that approach, the majority of government infrastructure will 
proceed via an enhanced consultation process (involving a negotiation with a view to 
reaching agreement about a broad range of matters in the form of a template 
infrastructure agreement). 

There are only a few things that would not fall within section 24JAA of the Native Title 
Act, these include – 

•  a dam; 
• a water treatment plant; 
• retail / IBIS (Islanders Board of Industry and Service) stores. 
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However, an agency still has discretion to proceed via an Indigenous Land Use 
Agreement in the first instance should it wish to do so. 

Overview of Policy 

This Policy provides the basis for a consistent approach, across the State, in relation 
to Indigenous land use agreements, native title compensation, payment of 
consideration and when compulsory acquisition can be used to acquire native title 
and non-native title rights on Indigenous land. 

This policy represents the whole-of-government position with respect to: 

•	 processes for how a State agency conducts negotiations before referring 
matters to the Program Office (including behaviours, attitudes and practices 
that a State agency should demonstrate when negotiating with the native title 
party); 

•	 the upper limit of compensation that a State agency may offer to pay a native 
title party under an Indigenous Land Use Agreement for the provision of 
public infrastructure on Indigenous land;  

•	 a further amount, by way of additional consideration, that a State agency may 
also offer to pay a native title party by way of an incentive for entering into the 
Indigenous Land Use Agreement within four months; and 

•	  that the State agency cannot commence actions to compulsorily acquire all 
interests in the required part of the Indigenous land unless and until an 
Indigenous land use agreement is attempted and approval is provided by the 
Property Management Committee. 
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Policy 
This Policy consists of – 

(a) Guidelines for the negotiation of an Indigenous land use agreement; 
(b) Pre-conditions and approval for compulsory acquisition of native title on 

Indigenous land; 
(c) Compensation methodology for impact on native title; 
(d) Review of Policy 

Guidelines for the negotiation of an Indigenous land use 
agreement 

The following flowchart outlines the process for negotiating an Indigenous Land Use 
Agreement under this policy. 

Step 1 – Native title assessment 

State agency assesses that an Indigenous Land Use Agreement is 

required by confirming that native title is not extinguished and that 

another future act provision of the Native Title Act does not ensure 


validity – refer to Native Title Work Procedures. 


Step 2 – Negotiation phase 

State agency commences Indigenous Land Use Agreement 


negotiations based on the principles in this policy with the aim of 

achieving in-principle agreement within six months. 


Negotiations proceed for six months unless parties otherwise agree 

they should continue. Where negotiations do not continue the State 


agency immediately refers the matter to the Program Office. 


Step 3 - Escalation procedure 

The Program Office uses it best endeavours to complete a review of 
the negotiations within 21 calendar days.  If the 21 day timeframe is not 
met, then the Program Office must provide an interim written report to 
the Program Office Board. 

The Program Office refers the matter with recommendations to the next 
meeting of the Program Office Board. The Board may approve, for 
example, the Program Office to continue Indigenous land use 
agreement negotiations or to increase the compensation offer where 
that is the issue preventing agreement.  

Alternatively, the Board can refer the matter, at the next available 
opportunity, to the Property Management Committee.  
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Step 1 – Native title assessment 

Prior to commencing negotiations, the State agency must assess that an Indigenous 
Land Use Agreement is required in accordance with the Native Title Work 
Procedures.  For example, native title may otherwise be extinguished by a public 
work, or another future act provision of the Native Title Act, e.g. section 24JAA, may 
provide validity for the public infrastructure. 

If it is assessed that an Indigenous land use agreement is required, then the State 
agency must first advise Aboriginal and Torres Strait Islander Land Services, DERM, 
before commencing negotiations. This enables the native title assessment to be 
checked so that the State is not unnecessarily committing to an Indigenous land use 
agreement process and all options have been considered.  

Step 2 - Negotiation Process 

The State agency must act in accordance with the following principles in the 
negotiations with the native title party. 

a.	 Agencies must advise the Program Office of the commencement of their 
negotiations, including the details of the required land and the upper limit of 
their compensation amount. 

b.	 Agencies are responsible for adequately resourcing the required negotiations 
by way of both budget and appropriately skilled personnel. This includes 
responding to reasonable requests from the native title party for resourcing 
required for their participation, including travel or meeting costs and obtaining 
appropriate professional advice etc. 

c.	 Agencies must prioritise negotiations and attempt to reach in-principle 

agreement within six months. 


NB. The calculation of the six months is mainly a matter for agencies.  
However, as a general rule the six months would commence once the agency 
had made contact with the relevant native title party about the ILUA 
negotiations. 

d.	 Agencies must negotiate “in good faith”. Good faith requires a commitment to 
the process and a readiness to reach agreement, if possible.  Appendix 1 
outlines a number of “good faith” behaviours that agencies should 
demonstrate. This includes being responsive to any request to the Agency 
from the native title party for the compensation offer to be satisfied, or partially 
satisfied, by way of non-monetary compensation to the native title party, e.g. 
facilities that benefit the Indigenous community. 

e.	 Agencies should seek agreements that offer broad, flexible and efficient 
resolution of their issues and which avoid an overly narrow or legalistic 
approach. Appendix 2 is a copy of the Guidelines for Best Practice and 
Flexible and Sustainable Agreement Making which where developed by the 
Joint Working Group on Indigenous Land Settlements to offer some practical 
advice on behaviours, attitudes and practices for best practice negotiations. 
These Guidelines are endorsed by all Australian Governments.  State 
agencies must give effect to these Guidelines. 

f.	 At the end of six months, agencies must assess the status of the negotiations.  
If negotiations are proceeding well but there are valid reasons why 
negotiations have not progressed to an in-principle agreement, e.g. cultural 
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reasons, environmental or regional weather conditions, or on-going drafting 
work being done, the agency must seek the view of the native title party as to 
whether it agrees to continue negotiations. 

g.	 If both the agency and the native title party are agreeable, the agency will 
continue negotiations.  The agency will notify the Program Office that 
negotiations are to continue by agreement. 

h.	 When in principle agreement is reached, the State agency must provide 
Aboriginal and Torres Strait Islander Land Services, Department of 
Environment and Resource Management with a draft of the Indigenous land 
use agreement. Aboriginal and Torres Strait Islander Land Services will 
consider the Indigenous land use agreement and brief the Minister for 
Environment and Resource Management (as the Minister for native title). 
Once the Minister has approved the in-principle agreement the final version 
can be provided to the parties for authorisation and signature.  The State is 
the last party to sign.  The State agency must then provide the signed copy of 
the Indigenous land use agreement to Aboriginal and Torres Strait Islander 
Land Services for the Minister’s signature. 

N.B. It is the current practice that only the Premier and the Minister for 
Environment and Resource Management sign Indigenous land use 
agreements. However, other Ministers may sign Indigenous land use 
agreements provided arrangements are made in advance with the Premier or 
Minister for Environment and Resource Management. 

i.	 Where negotiations do not continue, the State agency must refer the matter to 
the Program Office immediately for further decision-making and direction. 

Step 3 – Escalation procedure 

Referral to Program Office 

Where the State agency is unsuccessful in reaching the required agreement in 
accordance with the negotiation process outlined above, it must immediately refer the 
matter to the Program Office for their further decision-making.  

The Program Office may charge the State agency a reasonable fee to consider the 
matter. The State agency is also responsible for reimbursing the Program Office’s 
reasonable costs incurred in considering the matter, undertaking any further decision 
making or negotiating the matter further. 

The State agency must promptly provide any material requested that will assist the 
Program Office.  

The Program Office must consider any material provided by the agency and must 
also contact the native title party to obtain their views about the status of the 
negotiations. 

Referral to Program Office Board 

On review of the material, and the views of the native title party, the Program Office 
must refer the matter to the next meeting of the Program Office Board.  The Program 
Office will use its best endeavours to complete its review within 21 calendar days 
from referral. Where the Program Office does not meet the 21 day timeframe, it must 
provide a written interim report to the Program Office Board outlining its review to 
date and expected date of completion of the review. 
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The Program Office must make recommendations to the Program Office Board. 
These recommendations could include, for example: 

a.	 an increase in the maximum compensation amount for the impact on 
native title that can be offered by the State agency;  

b.	 that further negotiations be undertaken by the Program Office; or 

c.	 that the matter be referred to the Property Management Committee. 

The Program Office Board must endorse the recommendations of the Program 
Office, or not, or make another decision. Alternatively, the Board can refer the 
matter, at the next available opportunity, to the Property Management Committee. 

The State agency is responsible for any costs involved with the recommendations, or 
giving effect to the recommendations, approved by the Program Office Board or any 
other decision of the Program Office Board. 

Referral to Property Management Committee 

If the matter is referred to the Property Management Committee, the Committee may 
endorse the recommendation of the Program Office Board, or not, or make another 
decision, for example, compulsory acquisition. 

Pre-conditions and approval for compulsory acquisition on 
Indigenous land 

Pre-conditions 

In accordance with the above Guidelines for the negotiation of an Indigenous land 
use agreement, appropriate attempts to negotiate an Indigenous land use agreement 
with the native title party must first be made.  Whilst this requirement is not required 
under State native title policy in relation to non-Indigenous land it is considered 
essential in this case given that there is a unique consequence in relation to 
Indigenous land. 

When Indigenous land is acquired – 

(a) the land becomes unallocated State land for subsequent allocation under the 
Land Act 1994 for the purposes for which the acquisition was made; and in 
addition 

(b) the land ceases to be transferable land under the Aboriginal Land Act 1991 
and the Torres Strait Islander Land Act 1991. This means that it no longer 
must be transferred to the Aboriginal people or Torres Strait Islander people 
particularly concerned with the land. 

This consequence occurs because, under the Native Title Act, native title can only be 
acquired where all other rights (e.g. the Deed of Grant in Trust interest) are also 
acquired. Therefore, all other rights in the relevant part of the Indigenous land would 
also need to be acquired. Compensation may also be required to be paid separately 
for those other rights that are acquired.   

Under the Native Title Act, compensation for acquiring native title is payable on just 
terms and the similar compensable interest test. 
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Any acquisition must also meet the requirements of the Acquisition of Land Act 1967 
and Acquisition Policy 1: Acquiring and Purchasing Property. 

Approval 

Only the Property Management Committee may approve that the State agency (as 
the constructing authority) commence actions to compulsorily acquire all interests 
(native title and non-native title) in the required part of the Indigenous land. This 
restriction is to ensure that appropriate attempts in accordance with this Policy are 
first made to negotiate with the native title party with a view to reaching an 
agreement. 

The State agency will be responsible for the payment of transaction costs and 
compensation associated with any compulsory acquisition. 

Compensation methodology for impact on native title 

Under the Native Title Act, compensation is for the effect of an act on native title.  It 
may be monetary or non-monetary in nature.  Where the future act is consented to 
under an Indigenous land use agreement, the compensation for that act must be 
covered in the Indigenous land use agreement.  

As there is no Court decision on the value of native title for the purposes of 
compensation, the State has independently considered this matter and developed 
the following compensation methodology to be applied to Indigenous land use 
agreement negotiations over Indigenous land. 

The methodology 

During negotiations, State agencies are only authorised to offer compensation for the 
impact on native title in accordance with the following principles: 

a)	 The upper limit of compensation that can be offered by a State agency for the 
impact on native title is to be calculated as the combination of: 

•	 a “simulated” market freehold value for the land; 

and 

•	 an additional “special value” to be calculated by way of which ever is 
the greater: 

i. 12.5% of the simulated market freehold value for the land; or 
ii.	 $20,000 (per project, not per lot). 

Estimating market value 

The estimation of market value is an objective valuation of the identified land 
ownership rights to a particular property at a specified date.  It is arrived at by 
an objective examination of the nature of property and the circumstances 
under which given property would most likely trade in the open market.  
Market evidence is used to examine the highest and best use, or most 
probable use of the land.  This “best use” can include continuation of a 
property’s existing use or for some alternative use.  The determined market 
value is “the estimated amount for which a property should exchange on the 
date of valuation between a willing buyer and a willing seller in an arm’s 
length transaction after proper marketing wherein the parties had each acted 
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knowledgeably, prudently and without compulsion” (International Valuation 
Standard 1). 

What is a “simulated” market value? 

The required land, by its nature and tenure (it generally being inalienable), 
does not have an active or liquid market. Accordingly, a valuation must be 
based upon a market simulation. A market simulation could be based on a 
hypothetical notional development of the required land or a direct comparison 
with the nearest liquid real estate market. 

b)	 State agencies must obtain the simulated market freehold value for the 
required land from State Valuation Services, Department of Environment and 
Resources Management. This valuation work is undertaken on a fee for 
service basis by State Valuation Services.  

c)	 Where a monetary payment is made by State agencies it may be made by a 
lump sum or a series of CPI adjusted annualised payments being one less 
than the number of whole years in the term of the trustee lease (unless 
otherwise directed by the Program Office Board or the Property Management 
Committee). 

Example 1. Calculating the upper limit of compensation. 

1. Simulated market freehold value of the land $ 100 000 

2. Additional special value

   Larger of 12.5% of simulated market freehold value $ 20 000 
           ($12,500) or $20,000   

Upper limit of compensation authorised to be offered $ 120 000 

d)	 The Agency can, where requested by the native title party, satisfy, or partially 
satisfy, their offer of compensation by way of non-monetary compensation to 
the native title party. 

e)	 The provision of non-monetary compensation must be in accordance with the 
State Procurement Policy, which has three equally ranked objectives of 
advancing priorities of the Government, seeking value for money and 
purchasing with probity and accountability.  Therefore, the value of the non-
monetary compensation must represent ‘value for money’ and will equal the 
purchase price / contract price. 

f)	 Where a State agency is requested by the native title party to provide non-
monetary compensation, for example, the native party requests the agency 
provides new landscaping to an existing recreational facility by way of 
returfing an oval and the provision of playground equipment, and the State 
agency agrees to provide non-monetary compensation then the value of the 
non-monetary compensation is to be determined and then deducted from the 
upper limit of compensation. This then determines the remaining upper limit of 
compensation the agency is authorised to offer the native title party as 
monetary compensation. 
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Example 2. Where non-monetary compensation is requested by the 
native title party. 

1. Upper limit of compensation authorised to be offered       $ 120 000 

2. Value of non-monetary compensation required and agreed  
to be offered by State agency $ 85 000 

Remaining upper limit of monetary compensation that can be  
offered $ 34 500 

Additional consideration for entering into the Indigenous Land Use Agreement 
within four months. 

In order to provide the native title party with a further financial incentive to enter into 
the Indigenous Land Use Agreement within a reasonable period of time, State 
agencies are also authorised to offer, within the first four months of the negotiations,  
additional consideration by way of a further sum up to the amount of the “special 
value”. 

For the additional consideration to be paid, there must be in principle agreement by 
the end of the four month period. 

Example 3. Calculating the additional consideration. 

1. Simulated market freehold value of the land $ 180 000 

2. Additional special value

   Larger of 12.5% of simulated market freehold value $ 22,500 
           ($22,500) or $20,000   

Upper limit of additional consideration that can be offered $ 22,500 

Therefore, the overall compensation and consideration amount is: 

Native title compensation $202,500 

    Additional consideration                $22,500 

TOTAL  $225,000 

The additional consideration can be paid as a lump sum payment on registration of 
the Indigenous land use agreement. 

Review of Policy by Property Management Committee 

The Property Management Committee shall review this Policy two years following its 
approval. 
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Appendix 1 - “Good Faith” behaviours 

Agencies must negotiate “in good faith”. Good faith requires a commitment to 
the process and a readiness to reach agreement, if possible.  In particular 
“good faith” includes that agencies: 

a.	 must not make a statement or give information which is false or 
misleading; 

b.	 which make a commitment during negotiations should not 
unreasonably break that commitment and, if unable to fulfil a 
commitment, should advise the native title party as soon as possible; 

c.	 must be willing to discuss matters that are relevant to the negotiations; 
d.	 must be willing to consider options raised by the native title party; 
e.	 must be willing to put forward alternative options of their own; 
f.	 must treat the native title party with courtesy; 
g.	 must not act in an oppressive, unfair, abusive or intimidating manner 

towards the native title party; 
h.	 must respect Indigenous customs and practices and take account of 

cultural and customary concerns of the native title party; 
i.	 must be sensitive to other languages and cultural backgrounds; 
j.	 must respect, and make allowances for, the inclusion of the native title 

party’s cultural protocols and decision-making practices; 
k.	 if applicable, must respect the “without prejudice” nature of the 

negotiation; 
l.	 must identify, at the outset of the negotiations the agency’s aims and 

concerns. It must also consider how these aims and concerns could 
be accommodated by possible outcomes of the negotiations; 

m.	 must be willing to explain the nature of its aims and concerns to the 
native title party; 

n.	 must provide to the native title party any documents it seeks to rely 
upon with sufficient time for the native title party to consider the 
document; 

o.	 must be responsive to a request from the native title party for any 
other relevant documents and if the request is to be refused, provide 
reasons, in writing, why the agency refuses to provide the document;  

p.	 must have a clear understanding of the issues to be addressed in the 
negotiations; 

q.	 must seek to narrow the issues in dispute as much as possible; 
r.	 must not raise or dispute an issue that does not effect the agency’s 

interest in relation to the negotiations; 
s.	 should ensure that the native title party, or the agency, does not incur 

costs unreasonably; 
t.	 must consider options for the resolution of any dispute with the native 

title party; 
u.	 must make it clear to the native title party if it does not want to 

continue with the negotiations and must clearly explain its reasons for 
this decision; 

v.	 must communicate with the native title party clearly and concisely.  
Where it is necessary to discuss technical or complex information, 
agencies must try to ensure the information is understood by the 
native title party; 

w.	 must agree with the native title party on any communication protocols 
and must comply with these protocols; 

x.	 must not delay negotiations unnecessarily. This includes raising 
issues that are not central to the matters to be negotiated, including 
introducing issues late into the negotiations; 
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 y.	 must acknowledge that the native title party may face unavoidable 
delays caused by, for example, factors such as a death in a 
community or weather conditions preventing access to remote areas; 

z.	 must obtain necessary instructions (i.e. from the Minister or Chief 
Executive Officer) in a timely manner; 

aa. must comply with any timetable to be developed in relation to 
progressing the negotiations; 

bb. must promptly tell the native title party should the agency not be able 
to comply with the timetable and provide reasons to the native title 
party; and 

cc. must avoid substantive and last minute changes of position where to 
do so would unreasonably delay the negotiations. 
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Appendix 2 - Guidelines For Best Practice Flexible And 
Sustainable Agreement Making 
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Responsibilities 


The responsibility for implementing this Policy lies with all State agencies, with 
the Program Office, Program Office Board and Property Management 
Committee having special roles within the Policy. 
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Definitions 

compensation: The monetary and/or non-monetary amount payable to the native 
title party for any loss, diminution, impairment or other effect on their native title rights 
and interests. 

consideration: An amount, in addition to the compensation amount, that may be 
paid to obtain the agreement of the native title party. 

in principle agreement: All the parties have come to an agreement about the 
issues that were negotiated which has resulted in a written unsigned  draft 
agreement. 

Indigenous land: Land set aside for the benefit of Aboriginal or Torres Strait Islander 
people under various different pieces of legislation. 

In some communities, the land is granted under a Deed of Grant in Trust for the 
benefit of Aboriginal or Torres Strait Islander people.  In other communities, the land 
is reserved for the benefit of Aboriginal or Torres Strait Islander people.  The Aurukun 
and Mornington Island Shire communities have legislative leases under the Local 
Government (Aboriginal Lands) Act 1978. 

All of these lands are able to be transferred or granted in a special form of freehold 
under the Aboriginal Land Act 1991 and the Torres Strait Islander Land Act 1991. 

Indigenous Land Use Agreement: An Indigenous land use agreement is a 
voluntary agreement about the use and management of an area of land or waters, 
made between one or more native title parties, and others. A registered Indigenous 
land use agreement is legally binding on the people who are party to the agreement, 
and all native title holders (and their successors) for that area. 

native title: The rights and interests of Aboriginal and Torres Strait Islander people in 
land and waters according to their traditional laws and customs that are recognised 
under Australian law. 

native title holders: The person or persons who hold native title. Where native title 
has been determined, the registered native title body corporate may become the 
native title holder, holding the native title on trust. 

native title party:  In this policy, this term is used to describe both native title 
claimants or native title holders.  The Native Title Act requires that native title holders 
are to be compensated.  However, where native title has not been determined and 
not demonstrated to be extinguished, the State still must address native title by 
negotiating with the native title claimants.  In most instances, native title claimants will 
not consent to an Indigenous Land Use Agreement without compensation being 
addressed. 

Native Title Act: Native Title Act 1993 (Cth) 

Native Title Work Procedures: see Department of Natural Resources and Mines Website 

Program Office: Remote Indigenous Housing and Infrastructure Program Office 
within the Department of Communities. 

Program Office Board: A Board overseeing the work of the Program Office 
consisting of the Directors-General of the Department of Communities (chair), 
Department of Local Government and Planning, Department of Public Works, 
Department of Environment and Resource Management, as well as the State 
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Manager, Department of Families, Housing, Community Services and Indigenous 
Affairs. 

public infrastructure: Buildings and infrastructure required to deliver government 
services including, for example, hospitals, schools, social housing  and police 
stations. 

State agencies: means State government departments and agencies 

trustee: A corporate entity or land holding body entrusted with holding and making 
decisions about the land for the beneficiaries.  This trustee can be a local Indigenous 
shire council, a land trust, a registered native title body corporate or an Indigenous 
corporation. 
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References 

Acquisition Policy 1: Acquiring and Purchasing Property -

See Department of Natural Resources and Mines Website

Joint Working Group on Indigenous Land Settlements’ Guidelines for Best Practice, 
Flexible and Sustainable Agreement making -

See the Commonwealth Department of Attorney-General Website

Native Title Work Procedures -

See Department of Natural Resources and Mines Website
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Legislation 


Queensland 

Aboriginal Land Act 1991 

Acquisition of Land Act 1967 

Land Act 1994 

Torres Strait Islander Land Act 1991
 

Commonwealth 

Native Title Act 1993 
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